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Abstract 
In commercial arbitration, the arbitrators are appointed under a procedure comprising a decisional process where the 
arbitrators may be appointed by either the parties, or by a third party acting as appointing authority. The nomination 
has to be accepted by the arbitrators and the parties may challenge such appointment for reasons addressing their 
independence and impartiality. The challenged arbitrators may decide to renounce to their appointment. In this 
procedural context, the core psychological issue to of the decision-making process of all actors is their trust.
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1. The legal aspects of the procedure for appointing arbitrators in the commercial arbitration  
In commercial arbitration, the arbitrators are appointed under a procedure comprising a decisional 
process where the arbitrators may be appointed by either the parties, or by a third party acting as 
appointing authority. The nomination has to be accepted by the arbitrators and the parties may challenge 
such appointment for reasons addressing their independence and impartiality. The challenged arbitrators 
may decide to renounce to quit their appointment. In this procedural context, the core psychological issue 
of the decision-making process of all actors is their trust.  
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A  study  that  has  been  performed  by  professor  Dieter  Flader  of   University  of  Berlin  with  Sophie  
Nappert, an experienced arbitrator, led to the following conclusion  that „insufficient attention was being 
given  to  the  psychological  factors  in  the  arbitral  process.  In  the  wider  context,  the  implications  of  the  
cognitive element of professional activity are a growing field of practical interest and academic study”. 
(Napert & Flater, 2010). 
The  aim  of  this  paper  is  to  identify  the  factors  influencing  the  choice  of  arbitrators,  the  trust  in  the  
independence and impartiality of the arbitrators as well as the trust in their professional abilities to 
perform their duty as arbitrators.  
1.1. The commercial arbitration  
Commercial arbitration is a method for dispute resolution, alternative to the state judicial system.  By 
arbitration, the parties in a commercial dispute submit the resolution of their dispute to an arbitrator or a 
panel of arbitrators (Lowenfeld, 1995), who are rendering an award that holds the same legal effect as a 
decision from a court of law. Arbitration is also referred to as „private justice”, since the arbitral award is, 
in fact, replacing the role of a court decision, ending the legal dispute between the parties (Bishop & 
Reed,1996). The condition of an arbitration is the agreement of the parties to address their dispute to 
arbitration, agreement that may be included in the contract between the parties or in a separate agreement, 
once a certain dispute arises.  
Commercial arbitration has been developed internationally based firstly on the agreement of the 
traders, later confirmed by various domestic legislations and, during the last century, by international 
treaties signed by a large number of states. Therefore, certain norms regarding arbitration, considered of 
high importance by the states, are  provided in the state legislation; in other situations, states may issue  
norms to be applied in absence of a specific reference made by the parties in their arbitration agreement. 
In Romania, such norms are to be found in the Civil Procedure Code, title IV „About arbitration”.   
The arbitration proceedings may be organised by an arbitral institution which is or it  may entirely be 
administrated by the parties. In the first situation, the arbitral institution provides the parties with the 
logistics for the for organizing the proceedings, but also with a number of pre-drafted rules, applicable for 
all the arbitral proceedings administrated by that institution.   
Currently, Romania is modernising its legislation also in the area of dispute resolution, a new Civil 
Procedure Code is being adopted by the Parliament, and it is anticipated to enter into force be applied at a 
later date, most probably in 2012. The reason for adopting such new legislation is the necessity for 
improvement of the provisions taken into consideration by the Parliament (is mentioned as a necessity 
taken into consideration by the Parliament), in order to support the development of the arbitration. This is 
of benefit to the state as it releases part of the pressure the number of litigations is putting on the judicial 
system  and  clears  some  of  the  agenda  of  the  state  courts  of  law,  implicitly  lowering  the  state  costs  for  
administrating the justice.  
The development of  arbitration is based on a number of advantages arbitration has , compared with the 
state judicial system:  
a. The procedure of appointing an arbitrator - the fact that parties may have a role in the appointment of 
the arbitrators, and therefore they have a better chance to find the most suitable individuals for each 
dispute,   as opposed to the courts of law, where the  disputes are referred to a professional judge by  
randomly allocated. 
b. The availability of the arbitrators – the fact that the arbitrators are  individuals who may accept or 
decline an appointment, also by taking into account their agenda, in such way that to be able to 
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allocate enough time for the completion of each file, as opposed to the professional judges, who are 
suppose to take a decision for all disputes that are allocated to them .  
c. The control on the duration of the arbitration proceedings  - parties may decide the duration of an 
arbitration and such decision is binding for the arbitrators, as opposed to the state courts, where the 
duration of a certain judicial procedure where parties may not have such role.  
d. The flexibility of the arbitration procedure – the fact that parties have an important  role in deciding  
the procedural rule to be applied in the arbitration, which allows particularly shaping of the procedure 
in such way to suit the best.  
e. In certain cases, the arbitration may be more cost- effective than the costs of the state courts 
procedure , mainly due to the parties involvement in the management of the proceedings.  
f. The arbitration proceedings are confidential, which is not the case with the state courts proceedings, 
and confidentiality on the existence of a certain dispute may be of high importance for certain type of 
businesses.  
In the very core of the arbitral proceedings one will find the arbitrators, as they are the one deciding on 
the dispute, by the arbitral award.  For each case, an arbitral tribunal of one or more arbitrators is 
constituted. 
As opposed to the judges, who accede to the legal profession by passing a certain professional and 
educational path Flader (2008), potential arbitrators for a certain case are not required to have a specific 
education or to  be registered in any particular profession ( although most of them are lawyers, there is no 
requirement in this respect by law). Indeed, accountants or engineers may be more suitable choices for 
certain disputes that have a very specific nature, requiring rather the in-depth knowledge of accountancy 
or engineering).  
The arbitration laws in most of the states  are only mentioning that the arbitrators must have full legal 
capacity (that is, under Romanian law, a person above 18 years old, with no mental issues that to because 
of which they could be declared legally incapable, following a  legal medical expertise), adding no other 
criteria. To insure the choice of an arbitrator suitable for a certain dispute, parties in dispute are free to 
jointly decide any specific requirement  they wish to apply, and such arbitration clauses are generally 
considered valid (for instance, the  requirement of a certain  foreign language skills, a certain education, a 
certain professional experience etc.).   
1.2. The appointment process  
The process of selection of the arbitrators is provided in the applicable rules. Such rules may be  found 
in several sources :  the agreement of the parties, the arbitration rules in the case arbitration is 
administrated by an arbitral institution, the applicable law in the state where the arbitral proceedings are 
taking place,  the international treaties concerning arbitration.  
The most common situation is the one of the three-members arbitration tribunal. The appointment of 
these arbitrators is made either by the parties, or by a third party acting as appointing authorities.  Most 
frequently, each party appoints one arbitrator (called party-appointed arbitrator) and then the  appointment 
of the third arbitrator is made in one of the following ways:  (i) by consensus of the other arbitrators; (ii) 
by  a  certain  body of  the  arbitral  institution  administrating  the  case  (for  instance,  under  the  Rules  of  the  
Court of International Commercial Arbitration attached to the Chamber of Commerce and Industry of 
Romania the appointing authority for the third arbitrator belongs to the president of the Chamber of 
Commerce and Industry of Romania; under the Rules of the International Court of Arbitration  ICC Paris  
the appointing authority is a collective body called the Court); (iii) by other persons that parties may 
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choose, such as trade or other associations, or professional institutions; (iv) in absence of any of the 
previous choices, the appointment is made by the local courts of law (by a judge).  
Upon an arbitrator being selected in one of these methods, he/she is required to express its agreement 
for such appointment.  
1.3. The independence and impartiality of  the arbitrators  
The main duty of the arbitrators is to conduct the arbitral proceedings and to render an arbitral award  
professionally, with observance of the law provisions applicable. While performing this duty, the 
arbitrators must be and act impartially and with independence from the parties.  Parties have the right to a 
fair trial and should if the arbitrators are biased, this is no longer possible.  
In  this  context,  in  order  to  protect  the  parties’  right  to  a  fair  trial,  dual  mechanism  has  been  met  in  
place by the arbitration rules : (i) On one hand, when an arbitrator is appointed, he/she required to declare 
that it is independent and impartial from the parties in dispute, and  to commit that it will remain so 
during the arbitration the arbitrators. If there are any facts that the arbitrators are aware of that it would 
affect their independence and impartiality in the eyes of the parties, even if they consider themselves as 
independent and impartial, they have a duty to disclose them to the parties and to the other arbitrators. 
Should the reason affecting their independence and impartiality occurs after their appointment Carter 
(1995), a similar behavior is expected from the arbitrators, namely either to resign or to disclose the 
issues. (ii) On the other hand, when being informed about the appointment of an arbitrator, parties may 
challenge such appointments, asking for the appointed arbitrator to be removed from this position and for 
another arbitrator to be appointed. Under various rules, the legal grounds for such challenge may be 
defined in a more or less detailed way, but in all cases the grounds are addressing the lack of 
independence of independence or impartiality of the challenged arbitrator.  Such challenge is then decided 
by an independent authority, usually the same authority who made the appointment.  
The arbitration law in each country, as well as the arbitration rules of various arbitral institutions 
define the situations when parties may challenge an arbitrator, such situations being considered legal 
grounds for challenge. For instance, under Romanian law, the arbitrators may be challenged for the same 
reasons as the judges, that is under a limited number of situations.  
Apart  of  the  legal  approach  as  described  above,  there  is  also  a  subjective  part  of  the  test  of  
independence and impartiality of arbitrators, as many of the arbitration rules or laws in various other 
countries are not as specific as Romanian law is, and therefore simply state that arbitrators should be 
independent and impartial without defining the situations that would jeopardize their independence and 
impartiality.  
1.4. Stages of the decisional process in the appointment of arbitrators 
The decisional process in the appointment of the arbitrators comprises a number of assessments, in the 
various legal procedural steps:  
 appointment   of an arbitrator, decision that is taken by the parties or the appointing 
authority;  
 acceptance  of the arbitrator and of the assignment ;   
 disclosures  made by the arbitrator if it is considered that issues of independence or 
impartiality may rise questions in the eyes of the parties;  
 challenges by the parties, if they do not trust the independence and impartiality of the 
arbitrator; 
 possible resignation  of the arbitrator, following a challange;   
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 decision taken  by a neutral, if the arbitrator did not resigned. Such challange may lead to 
maintaining the assigment or to replacing the arbitrator.  
2. Conclusions  
The appointing of the arbitrators is the outcome of a complex process of analyzing various data about 
the prospected arbitrators, collected and assessed by the parties or the appointing authority. Such data 
includes the information publicly available, references from peers and a direct interview of the potential 
arbitrator. This process is aimed to reach the level of trust necessary for the decision on of the 
appointment of the possible future arbitrators.  
However, the appointment by itself is not leading to the arbitrator taking this position in the arbitration 
position, but the arbitrator must perform its own assessment of his capacity, availability and independence 
and impartiality and accept or decline the appointment.  Such complex interconnection of analysis and 
perceptions on the issue of the arbitrators’ independence and impartiality is meant to insure the long term 
trust of the parties in the process of arbitration itself, which is in fact a form of private justice that could 
not exist in absence of the will of the parties trusting the appointed arbitrators.   
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